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The Social Order
Seeking to defend evolutionary (critical) rationalism against constructivst rationalism, Hayek emphasises
“the distinction between a made order [which he calls “taxis”] and one which forms itself as a result of
regularities of the action of its elements [called “cosmos”]” ( : / : ), criticising the view “that
we owe all beneficial institutions to design” ( : / : ):

The desire to remodel society after the image of individual man, which since Hobbes has gov-
erned rationalist political theory, and which attributes to the Great Society properties which
only individuals or deliberately created organizations can possess, leads to a striving notmerely
to be, but to make everything rational. Although we must endeavour to make society good
in the sense that we shall like to live in it, we cannot make it good in the sense that it will
behave morally. It does not make sense to apply the standards of conscious conduct to those
unintended consequences of individual action which all the truly social represents, except by
eliminating the unintended – which would mean eliminating all that we call culture. ( :
/ : )

From these premisses in social philosophy, certain claims in political philosophy are said to follow:

We shall see that it is impossible, not only to replace the spontaneous order by organization and
at the same time to utilize as much of the dispersed knowledge of all its members as possible,
but also to improve or correct this order by interfering in it by direct commands. Such a
combination of spontaneous order and organization it can never be rational to adopt. While
it is sensible to supplement the commands determining an organization by subsidiary rules,
and to use organizations as elements of a spontaneous order, it can never be advantageous
to supplement the rules governing a spontaneous order by isolated and subsidiary commands
concerning those activities where the actions are guided by the general rules of conduct. This
is the gist of the argument against ‘interference’ or ‘intervention’ in the market order. The
reason why such isolated commands requiring specific actions by members of the spontaneous
order can never improve but must disrupt that order is that they will refer to a part of a
system of interdependent actions determined by information and guided by purposes known
only to the several acting persons but not to the directing authority. The spontaneous order
arises from each element balancing all the various factors operating on it and by adjusting
all its various actions to each other, a balance which will be destroyed if some of the actions
are determined by another agency on the basis of different knowledge and in the service of
different ends. ( : / : )



The unavoidable ignorance and lack of information of any central social institution is thus the main reason
why it should not interfere with the spontaneous order:

…in the modern welfare societies the great majority and the most important of the daily needs
of the great masses are met as a result of processes whose particulars government does not and
cannot know. The most important of the public goods for which government is required is
thus not the direct satisfaction of any particular needs, but the securing of conditions in which
the individuals and smaller groups will have favourable opportunities of mutually providing
for their respective needs. ( : / : )

This necessary restriction does not apply just to individual interest, but also to interests of groups and even
universal or collective interests:

Though the desire for a particular collective good will be a common desire of those who
benefit from it, it will rarely be general for the whole of the society which determines the
law, and it becomes a general interest only in so far as the mutual and reciprocal advantages
of the individuals balance. But as soon as government is expected to satisfy such particular
collective, though not truly general, interests, the danger arises that this method will be used in
the service of particular interests. It is often erroneously suggested that all collective interests
are general interests of the society; but in many instances the satisfaction of collective interests
of certain groups may be decidedly contrary to the general interests of society. ( : / :

)

It follows that the very idea of social justice is empirically unrealisable in a free society:

…I perceived that the Emperor had no clothes on, that is, that the term ‘social justice’ was
entirely empty and meaningless. ( : xi / : xix)
It is because the circumstances in which the different individuals find themselves at a given
moment are different, and because many of these particular circumstances are known only to
them, that there arises the opportunity for the utilization of so much diverse knowledge – a
function which the spontaneous order of the market performs. The idea that government can
determine the opportunities for all, and especially that it can ensure that they are the same
for all, is therefore in conflict with the whole rationale of a free society. ( : / : )

Hayek even generalises this to an even more general moral relativism:

…all moral (and legal) rules serve an existing factual order which no individual has the power
to change fundamentally; because such change would require changes in the rules which other
members of the society obey, in part unconsciously or out of sheer habit, and which, if a viable
society of a different type were to be created, would have to be replaced by other rules which
nobody has the power tomake effective. There can, therefore, be no absolute system of morals
independent of the kind of social order in which a person lives, and the obligation incumbent
upon us, to follow certain rules derives from the benefits we owe to the order in which we live.
( : – / : )

Discussion
Hayek’s basic point is thus not that non-interference of the state in the market is better, or produces better results, but that it is
unavoidable and necessary. This is easily misunderstood. Such a fundamental misunderstanding is in evidence in Paul Kelly’s
foreword to the Routledge Classic edition of “Law, Legislation and Liberty”:



…it is precisely the arguments of Hayek against regulation that underpinned the Faustian pact with the financial
services industry and global banks that some argue led to housing and credit bubbles and the consequent spiralling
out of control of sovereign debt. Unregulated markets are blind and self-serving and not the source of the great
civilization of liberty that Hayek claims. ( : xvi)

A better illustration of Hayek’s scepticism: the argument for public libraries.

Social justice
As for Nozick, “social justice” is for Hayek strictly speaking an oxymoron. Under the label “Justice is an
attribute of human conduct” ( : / : ), he writes

Strictly speaking, only human conduct can be called just or unjust. If we apply the terms to a
state of affairs, they have meaning only in so far as we hold someone responsible for bringing it
about or allowing it to come about. A bare fact, or a state of affairs which nobody can change,
may be good or bad, but not just or unjust.( : / : )

He then uses the distinction between cosmos and taxis to exclude society from what can be just or unjust:

Evidently, not only the actions of individuals but also the concerted actions of many individu-
als, or the actions of organizations, may be just or unjust. Government is such an organization,
but society is not. And, though the order of society will be affected by actions of government,
so long as it remains a spontaneous order, the particular results of the social process cannot
be just or unjust. This means that the justice or injustice of the demands which government
makes on the individual must be decided in the light of rules of just conduct and not by the
particular results which will follow from their application to an individual case. […] Since
only situations which have been created by human will can be called just or unjust, the par-
ticulars of a spontaneous order cannot be just or unjust: if it is not the intended or foreseen
result of somebody’s action that A should have much and B little, this cannot be called just
or unjust. We shall see that what called ‘social’ or ‘distributive’ justice is indeed meaningless
within a spontaneous order and has meaning only within an organization. ( : - , /

: - , - )

While laws, which can be just or unjust, do only negatively, protectively, apply to society, moral and custom
may provide positive guidance:

…whether the existence of strongly and widely held moral convictions in anymatter is by itself
a justification for their enforcement. The answer seems to be that within a spontaneous order
the use of coercion can be justified only where this is necessary to secure the private domain of
the individual against interference by others, but that coercion should not be used to interfere
in that private sphere where this is not necessary to protect others. Law serves a social order,
i.e. the relations between individuals, and actions which affect nobody but the individuals
who perform them ought not to be subject to the control of law, however strongly they may
be regulated by custom and morals.The importance of this freedom of the individual within
his protected domain, and everywhere where his actions do not conflict with the aims of the
actions of others, rests mainly on the fact that the development of custom and morals is an
experimental process, in a sense in which the enforcement of uniform rules of law cannot be –
a process in which alternative rules compete and the more effective are selected by the success
of the group obeying them, and may ultimately provide the model for appropriate legislation.
( : / : )



To extend the question of justice from government to society is to personalise the state, which then itself
becomes of dubious legitimacy:

…the demand for ‘social justice’ is addressed not to the individual but to society—yet society,
in the strict sense in which it must be distinguished from the apparatus of government, is in-
capable of acting for a specific purpose, and the demand for ‘social justice’ therefore becomes
a demand that the members of society should organize themselves in a manner which makes
it possible to assign particular shares of the product of society to the different individuals or
groups. The primary question then becomes whether there exists a moral duty to submit to a
power which can co-ordinate the efforts of the members of society with the aim of achieving
a particular pattern of distribution regarded as just. ( : / : )

This is followed by a surprising concession:

It has of course to be admitted that the manner in which the benefits and burdens are appor-
tioned by the market mechanism would in many instances have to be regarded as very unjust
if it were the result of a deliberate allocation to particular people. But this is not the case.
Those shares are the outcome of a process the effect of which on particular people was nei-
ther intended nor foreseen by anyone when the institutions first appeared—institutions which
were then permitted to continue because it was found that they improve for all or most the
prospects of having their needs satisfied.To demand justice from such a process is clearly ab-
surd, and to single out some people in such a society as entitled to a particular share evidently
unjust. ( : - / : - )

Discussion
Art. Bundesverfassung: Rechtsgleichheit
Alle Menschen sind vor dem Gesetz gleich.
Niemand darf diskriminiert werden, namentlich nicht wegen der Herkunft, der Rasse, des Geschlechts, des Alters,

der Sprache, der sozialen Stellung, der Lebensform, der religiösen, weltanschaulichen oder politischen Überzeugung
oder wegen einer körperlichen, geistigen oder psychischen Behinderung.

Gemäss Art. Abs. BV darf niemand diskriminiert werden, namentlich nicht wegen der Herkunft, der Rasse,
des Geschlechts, des Alters, der Sprache, der sozialen Stellung, der Lebensform, der religiösen, weltanschaulichen
oder politischen Überzeugung oder wegen einer körperlichen, geistigen oder psychischen Behinderung. Nach der
Rechtsprechung liegt eine Diskriminierung vor, wenn eine Person rechtsungleich behandelt wird allein aufgrund
ihrer Zugehörigkeit zu einer bestimmten Gruppe, welche historisch und in der gegenwärtigen sozialen Wirklichkeit
tendenziell ausgegrenzt oder als minderwertig behandelt wurde. Die Diskriminierung stellt eine qualifizierte Art der
Ungleichbehandlung von Personen in vergleichbaren Situationen dar, indem sie eine Benachteiligung eines Men-
schen bewirkt, die als Herabwürdigung oder Ausgrenzung einzustufen ist, weil sie an ein Unterscheidungsmerkmal
anknüpft, das einen wesentlichen und nicht oder nur schwer aufgebbaren Bestandteil der Identität der betreffenden
Person ausmacht. Insofern beschlägt die Diskriminierung auch Aspekte der Menschenwürde (Art. BV). (BGE
I S. )
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