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Hayek on Legal vs. Moral Evaluation
Hayek agrees with earlier writers and with Nozick that because redistributive measures would themselves
be unjust, inequality, even of opportunity, must be accepted as “tragic”:

The first insight which should shake this certainty [that “within an economic order based on
the market the concept of ‘social justice’ has any meaning or content whatever”] is that we ex-
perience the same feelings also with respect to differences in human fates for which clearly no
human agency is responsible and which it would therefore clearly be absurd to call injustice.
Yet we do cry out against the injustice when a succession of calamities befalls one family while
another steadily prospers, when a meritorious effort is frustrated by some unforeseeable acci-
dent, and particularly if of many people whose endeavours seem equally great, some succeed
brilliantly while others utterly fail. It is certainly tragic to see the failure of the most merito-
rious efforts of parents to bring up their children, of young men to build a career, or of an
explorer or scientist pursuing a brilliant idea. And we will protest against such a fate although
we do not know anyone who is to blame for it, or any way in which such disappointments can
be prevented.
It is no different with regard to the general feeling of injustice about the distribution of ma-
terial goods in a society of free men. Though we are in this case less ready to admit it, our
complaints about the outcome of the market as unjust do not really assert that somebody has
been unjust; and there is no answer to the question of who has been unjust. Society has simply
become the new deity to which we complain and clamour for redress if it does not fulfil the
expectations it has created.There is no individual and no cooperating group of people against
which the sufferer would have a just complaint, and there are no conceivable rules of just in-
dividual conduct which would at the same time secure a functioning order and prevent such
disappointments. ( : - / : - )

Negative Rights and Private Property

Hayek’s argument against state interference in society presupposes a strict separation of two different roles
the state may play, whereof the first is legitimate and the second is not:

. Cf. the quotes in : , fn. / : ): “If there is any one fact which all serious students of the claims for equality
have recognized it is that material equality and liberty are irreconcilable. Cf. A. de Tocqueville, Democracy in America, book II,
ch. I (New York, edn , vol. , p. ): democratic communities ‘call for equality in freedom, and if they cannot obtain that,
they still call for equality in slavery’; William S. Sorley, The Moral Life and the Moral Worth (Cambridge, ), p. : ‘Equality is
gained only by constant interference with liberty’; or more recently Gerhard Leibholz, ‘Die Bedrohung der Freiheit durch die Macht
der Gesetzgeber’, in Freiheit der Persönlichkeit (Stuttgart, ), p. : ‘Freiheit erzeugt notwendig Ungleichheit und Gleichheit
notwendig Unfreiheit’ …”



• The state should play the role of arbiter, impartial referee, setting formal and fair boundary condi-
tions and guaranteeing the rule of law.

• The state should not be an agent, imposing material aims or purposes, ‘shape’ society or interfere
with the organic interaction of its elements.

Hayek’s argument for this has many interlocked parts, and is in the whole quite indirect:

• What is properly meant by “law” (e.g. in “the rule of law”) is common law, or something closely
resembling it, i.e. law that predates organised society and is ‘discovered’ by judges and only then
‘legislated’ (i.e.: codified) by some competent authority.

• The raison d’être of such law is to protect legitimate expectations, in particular expectations that drive
the organic development of the spontaneous order that is society.

• Judges, and also legislators, have a duty to be as conservative as they can be, only gradually and
incrementally changing the law, in order to ‘disturb’ the natural order as little as possible.

From this conception of law follows a preference against legal activism (the naturalistic fallacy again?):

The important insight to which an understanding of the process of evolution of law leads is
that the rules which will emerge from it will of necessity possess certain attributes which laws
invented or designed by a ruler may but need not possess, and are likely to possess only if they
are modelled after the kind of rules which spring from the articulation of previously existing
practices. ( : / : )

The protective function of the law, rightly understood, is mostly, even fundamentally, geared at private
property:

The understanding that ‘good fences make good neighbours’, [fn. omitted] that is, that men
can use their own knowledge in the pursuit of their own ends without colliding with each
other only if clear boundaries can be drawn between their respective domains of free action,
is the basis on which all known civilization has grown. Property, in the wide sense in which
it is used to include not only material things, but (as John Locke defined it) the ‘life, liberty
and estates’ of every individual, is the only solution men have yet discovered to the problem
of reconciling individual freedom with the absence of conflict. Law, liberty, and property are
an inseparable trinity. There can be no law in the sense of universal rules of conduct which
does not determine boundaries of the domains of freedom by laying down rules that enable
each to ascertain where he is free to act. ( : / : )

To the two functions of the state correspond two types of law: nomos, the rules of just conduct, discovered
by common law judges and binding for everyone, and thesis, the rules of organisation, materially legislated
by government and governing the enforcement of the rules of just conduct. The first comprises private
law (including penal law), the latter public law.

The “principle that in a free society coercion is permissible only to secure obedience to universal rules of
just conduct” ( : / : ), i.e. that only private law is really binding, is then used to criticise ‘social’
legislation (the scare quotes are Hayek’s):

The aim of [the third kind of social legislation] is to direct private activity towards particu-
lar ends and to the benefit of particular groups. It was as the result of such endeavours, in-
spired by the will-o-the-wisp of ‘social justice’, that the gradual transformation of the purpose-
independent rules of just conduct (or the rules of private law) into purpose-dependent rules
of organization (or rules of public law) has taken place. This pursuit of ‘social justice’ made it



necessary for governments to treat the citizen and his property as an object of administration
with the aim of securing particular results for particular groups. When the aim of legislation is
higher wages for particular groups of workers, or higher incomes for small farmers, or better
housing for the urban poor, it cannot be achieved by improving the general rules of conduct.
( : / : – )

The justification of private property (or rather: the claim that the institution of private property needs no
justification) depends on the claim that property is prior, and antecedent to, property rights. In fn. ( :

/ : ), Hayek approvingly quotes Kant:

Bürgerliche Verfassung ist hier allein der rechtliche Zustand, durch welchen jedem das Seine
nur gesichert, eigentlich aber nicht ausgemacht oder bestimmt wird. – Alle Garantie setzt
also das Seine von jedem (dem es gesichert wird) schon voraus. (Metaphysik der Sitten, Recht-
slehre, I. , para. )

It is only this prior state of common law rights which makes society possible:

It would indeed seem that wherever a Great Society has arisen, it has been made possible by a
system of rules of just conduct which includedwhatDavidHume called ‘the three fundamental
laws of nature, that of stability of possession, of its transference by consent, and of the performance of promises’,
or, as a modern author sums up the essential content of all contemporary systems of private
law, ‘freedom of contract, the inviolability of property, and the duty to compensate another
for damage due to his fault.’ ( : / : , the references are to “D. Hume, Treatise,
Works II, p. ” and to “Leon Duguit as described by J. Walter Jones, Historical Introduction to
the Theory of Law (Oxford, ), p. ” respectively)

This priority of rights over desert and merit is used to argue that there is no injustice in people losing their
jobs or “accustomed positions”:

The sense of injury which people feel when an accustomed income is reduced or altogether lost
is largely the result of a belief that they have morally deserved that income and that, therefore,
so long as they work as industriously and honestly as they did before, they are in justice entitled
to the continuance of that income. But the idea that we have morally deserved what we have
honestly earned in the past is largely an illusion.What is true is only that it would have been
unjust if anybody had taken from us what we have in fact acquired while observing the rules
of the game. ( : / : )

That “the idea that we have morally deserved what we have honestly earned in the past is largely an
illusion” opens up a dangerous slippery slope for Hayek, however. The “rules of the game”, as he himself
acknowledges, are only partially given prior to society and its organisation; retrospective assessments of
the ‘justice in acquisition’ will often use moral, and not just legal, rules, and thus may change with changes
of the ‘rules of the game’.

Compare, e.g., how Waldron describes Locke’s view:

The core of Locke’s theory, I argued, is an [special-rights]-based argument for private prop-
erty: by labouring on resources in the state of nature a man acquires an interest in them

. “For a civil constitution is just the rightful condition, by which what belongs to each is only secured, but not actually settled and
determined. Any guarantee, then, already presupposes what belongs to someone (to whom it secures it).” (Kant : )



which is sufficiently important from a moral point of view to support the proposition that oth-
ers (including governments) have a duty not to take those resources away from him without
his consent. But Lockean man has no general right to acquire such an interest: he has no
general right to appropriate, or to be given an opportunity to appropriate. The only general
right that he has, in the area, is to be guaranteed a subsistence if he cannot find it for himself.
In extremis, this may justify him taking the surplus goods of others for his own use. (Waldron

: )

The Defense of Capitalism as Overall the Best System

It is in upholding private property right that the judge preserves the social order, which as a whole is said to
benefit everyone:

The socialist attacks on the system of private property have created a widespread belief that
the order the judges are required to uphold under that system is an order which serves partic-
ular interests. But the justification of the system of several property is not the interest of the
property holders. It serves as much the interest of those who at the moment own no property
as that of those who do, since the development of the whole order of actions on which modern
civilization depends was made possible only by the institution of property. ( : / : )

It is thus the institution of private property from which those who only have very little of it are said to derive
their benefit. Hayek’s claim that the “economic game” is neither just nor unjust is thus backed up by the
subsidiary claim that it is, on the whole, beneficial to everyone:

The fact is simply that we consent to retain, and agree to enforce, uniform rules for a procedure
which has greatly improved the chances of all to have their wants satisfied, but at the price of
all individuals and groups incurring the risk of unmerited failure. ( : / : )

This subsidiary argument is often repeated, in different variations:

But while in a market order it may be a misfortune to have been born and bred in a village
where for most the only chance of making a living is fishing (or for the women the cleaning of
fish), it does not make sense to describe this as unjust. Who is supposed to have been unjust?
– especially when it is considered that, if these local opportunities had not existed, the people
in question would probably never have been born at all, as most of the population of such a
village will probably owe its existence to the opportunities which enabled their ancestors to
produce and rear children. ( : / : )

(Compare Nozick’s discussion of the similar ‘would not have been born otherwise’ justification of cruel
treatment of animals.)

It relies on the claim that a free market is the most efficient way of allocating ressources:

Though there are undoubtedly also other and less meritorious ways of acquiring large fortunes
(which we can hope to control by improving the rules of the game), the most effective and
important is by directing investment to points where they most enhance the productivity of
labour – a task in which governments notoriously fail, for reasons inherent in non-competitive
bureaucratic organizations. ( : – / : )

It is a pity this claim is not further defended. Rawls disagrees:



While the notion that a market economy is in some sense the best scheme has been most care-
fully investigated by so-called bourgeois economists, this connection is a historical contingency
in that, theoretically at least, a socialist regime can avail itself of the advantages of this system.
[…] In noting the consistency of market arrangements with socialist institutions, it is essential
to distinguish between the allocative and the distributive functions of prices. The former is
connected with their use to achieve economic efficiency, the latter with their determining the
income to be received by individuals in return for what they contribute. It is perfectly consis-
tent for a socialist regime to establish an interest rate to allocate resources among investment
projects and to compute rental charges for the use of capital and scarce natural assets such
as land and forests. […] It does not follow, however, that there need be private persons who
as owners of these assets receive the monetary equivalents of these evaluations. Rather these
accounting prices are indicators for drawing up an efficient schedule of economic activities.
Except in the case of work of all kinds, prices under socialism do not correspond to income
paid over to private individuals. Instead, the income imputed to natural and collective assets
accrues to the state, and therefore their prices have no distributive function. ( : , )

How plausible is the claim that, on the whole, the institution of private property is beneficial also for those
who have little of it?

What are private property, and property anyway? Jeremy Waldron provides an answer:

If we -ask, ‘What things do modern men own which are definitive of their wealth?’, we will
certainly have to conjure up incorporeal things to correspond to the complex legal relations
that in fact define their economic position. But if we say instead that property is a matter
of rules about access to and control of material resources, but not necessarily about private
ownership, then we may still say that a man’s wealth is constituted for the most part by his
property relations. He may not be the owner of very many resources; but the shares he holds,
the funds he has claims on, and the options and goodwill he has acquired, together define his
position so far as access to and control of material resources is concerned. […]
In a system of private property, the rules governing access to and control of material resources
are organized around the idea that resources are on the whole separate objects each assigned
and therefore belonging to some particular individual. (Waldron : , , virtually identical
to : , )

In this perspective, it becomes doubtful how some original acquisition of property could ever be just – as it
restricts, by its very definition, the rights of others, they would not agree to it under the veil of ignorance.
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