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The Definition of a State
Nozick, as we have seen, construes the state minimally as an institution which has a monopoly on the use
of force among a certain group of people and over a certain territory. This is a ‘classical’ conception of the
state, and can be found for example in Max Weber. How realistic is it?

• “Use of force” has to be qualified in important ways. “Unauthorized” has to be added (to cover the
actions of the state agents), but then it is still too broad. Self-defense and other justifiable crimes
have to be excluded, as have acts outside the jurisdiction of the state. This category, however, is itself
legally defined, that is circumscribable only with reference to the legal system enacted and enforced
by a given state – the characterisation is in danger of becoming circular.

• “Has a monopoly”: this too has to be qualified. As Nozick notes ( : ), it is not necessary for
a state to have, de facto, such a monopoly (as illegal armed groups may operate within it), nor is it
sufficient to be a state just to claim such a monopoly (anyone can do that). Perhaps “claims and is
entitled to do so” will do – but this depends on what a state (if there is such a thing) has or has not a
right to do.

• “Territory”: probably out-dated. It is true, of course, that historically most if not all states controlled
a certain territory. What territory it controls at a certain time, however, can hardly be definitional of
any state: states expand and shrink, and they claim territorial rights of many degrees and varieties
(‘exclusive fishing zones’, mining rights, fly-over rights). When they do so, they do so gradually by
gaining or losing ‘control’, which again is a gradual and vague notion. States may sell, and let people
sell, assets, including territory: embassies are often extra-territorial – why could not a state sell all
its land and then rent it back from the buyers? States often do not themselves own ‘their’ land,
their citizens do; historically, most have some kind of right to expropriation, but this hardly seems
necessary: why could not a state own no land itself, and have no right to expropriation whatsoever?

Is this relevant? If we cannot say what a state is without already talking of a legal system, then states, even
though they may ‘arise out’ of the actions of individuals, are something over and above their citizens. They
are perhaps relatively ‘thin’ entities, i.e. not much more than the aggregate of their citizens, as may be the
case of some dominant protection agency exercising a monopoly on the use of force on a well-defined
territory.

Nozick hints at this difficulty when he characterises “legitimacy” as a response-dependent concept:

Attempts to explain the notion of legitimacy of government in terms of the attitudes and beliefs
of its subjects have a difficult time avoiding the reintroduction of the notion of legitimacy when
it comes time to explain the precise content of the subjects’ attitudes and beliefs; though it is
not too difficult to make the circle somewhat wider than the flat: a legitimate government is
one that most of its subjects view as legitimately ruling. ( : , fn.)



Republicanism, as advocated by e.g. Pettit ( ), understands freedomnot as absence of coercion (“negative
liberty”) nor as effective autonomy (“positive liberty”), but as “not being subject to the arbitrary power of
another” (Pettit : ).

The Inescapability of the State
In contract-theories, we aim to justify / explain / understand the state by explaining its construction (or
its hypothetical constructability) out of advantage (Nozick) or out of necessity (Rawls). The state, however,
does not need to be constructed, it is already there.

Aware of this, contract-theorists often talk as if simply staying within a state, or continuing to be a member /
citizen of it is, or at may be construed as, a choice.

Here is what Nozick says about the lexicographical priority of rights:

Note that we do not hold the nonviolation of our rights as our sole greatest good or even
rank it first lexicographically to exclude trade-offs, if there is some desirable society we would
choose to inhabit even though in it some rights of ours sometimes are violated, rather than
move to a desert is land where we could survive alone. ( : )

This is deeply, and multiply wrong.

The issue of inescapability becomes particularly pressing with respect to the flip-side of Nozick’s claim that
no obligation accrue to you as a member of any state or group, i.e. that no permissions are created either.

The [wrongful] attacker should not be attacking in the first place, nor does someone else’s
threatening him with death unless he does attack make it permissible for him to do so. His
job is to get out of that situation; if he fails to do so he is at a moral disadvantage. Soldiers who
know their country is waging an aggressive war and who are manning anti aircraft guns in
defense of a military emplacement may not in self-defense fire upon the planes of the attacked
nation which is acting in self-defense, even though the planes are over their heads and are
about to bomb them. It is a soldier’s responsibility to determine if his side’s cause is just; if he
finds the issue tangled, unclear, or confusing, he may not shift the responsibility to his leaders,
who will certainly tell him their cause is just. ( : )

He adds in a footnote to this paragraph:

The considerations of this paragraph, though I find them powerful, do not completely re-
move my uneasiness about the position argued in the text. The reader who wishes to claim,
against this book, that special moral principles emerge with regard to the state might find this
issue a fruitful one to press. Though if I do make a mistake here, it may be one concerning
responsibility rather than concerning the state. ( : fn. , )

Elites and State-Capture
The basic liberal point – that private rights are prior to possible public constraints on their exercise – is
lost when liberals just assume that only the exercise of the state’s power could possibly be criticised:

It is easy to develop an aversion to state power by looking at how actual states wield it. Their
activities often include murder, torture, political imprisonment, censorship, conscription for



aggressive war, and overthrowing the governments of other countries – not to mention tapping
the phones, reading the mail, or regulating the sexual behavior of their own citizens.
The objection to these abuses, however, is not that state power exists, but that it is used to do
evil rather than good. […]
Governments should promote what is good and prevent evils, as well as protecting rights. How
could anyone disagree? (Nagel : , )

Political Liberalism, as Rawls conceives of it, presupposes a view of the basic structure of society as ‘up to
us’:

In their political thought, and in the context of public discussion of political questions, citizens
do not view the social order as a fixed natural order, or as an institutional hierarchy justified
by religious or aristocratic values. Here it is important to stress that from other points of view,
for example, from the point of view of personal morality, or from the point of view of members
of an association, or of one’s religious or philosophical doctrine, various aspects of the world
and one’s relation to it, may be regarded in a different way. But these other points of view are
not to be introduced into political discussion. ((Rawls : ))

TheAutonomyof the Social andReductionismaboutMoral Prop-
erties of Groups
Justice, for Rawls, is a virtue of institutions, while it is a virtue of individual actions for Nozick.

While at least for the Rawls of , the theory of justice is part of (and model for) a more general theory of
rights, for Nozick it is moral philosophy that constrains political philosophy:

Moral philosophy sets the background for, and boundaries of, political philosophy. What
persons may and may not do to one another limits what they may do through the apparatus
of a state, or do to establish such an apparatus. The moral prohibitions it is permissible to
enforce are the source of whatever legitimacy the state’s fundamental coercive power has. ( :
)

The question whether groups have autonomous moral properties is perhaps most pressing with respect to
the family. Rawls, Nozick and Hayek all have distinctive views on the morality of the family.

Rights, Identity and Property
Private property, andmore generally negative, anti-interference rights to be ‘left alone’ are liberally justified
by recourse to some natural state of ‘self-ownership’. Already Mill took self-ownership to be the basis of
individual liberty:

The only part of the conduct of any one, for which he is amenable to society, is that which
concerns others. In the part which merely concerns himself, his independence is. of right,
absolute. Over himself, over his own body and mind, the individual is sovereign. (Mill, On
Liberty, ?: )

This very idea has been criticised, e.g. by Arneson:

That prior to voluntary transfer of rights no one has any ownership rights in any other person
means that there are no enforceable duties of solidarity to aid those in need. This jars against



the conviction that possessing rational agency capacity and having a life to live gives one
dignity and entails a duty to make something worthwile of the (except in rare, tragic cases)
valuable opportunity to live a life. This duty rules out suicide and destruction of one’s rational
agency capacities for no good reason as morally impermissible. (Arneson : )

It is not clear, however, how this ‘duty’ not to kill oneself is to be understood.
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