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The aims

In part I, Nozick wants to show that a minimal state (“limited to the narrow functions of protection against
force, theft, fraud, enforcement of contracts, and so on” ( : ix) is legitimate, in part II that no more-
than-minimal state is and in part III that the minimal state is attractive (“inspiring as well as right”).

The guiding question is how to justify the state:

The fundamental question of political philosophy, one that precedes questions about how the
state should be organized, is whether there should be any state at all. Why not have anarchy?
( : )

Here, having a state is presented as something optional for us; in Rawls, on the other hand, anywell-ordered
society will have a basic structure, obeying to certain principles, which may be assessed as more or less just.
Faced with the “choice between the state and anarchy” ( : ), we seek a justification of the state:

If one could show that the state would be superior even to this most favored situation of an-
archy, the best that realistically can be hoped for, or would arise by a process involving no
morally impermissible steps, or would be an improvement if it arose, this would provide a
rationale for the state’s existence; it would justify the state. ( : )

The justification of the state takes the form of a fundamental explanation of it in terms of some non-
politically characterised state of nature (a so-called “invisible-hand explanation”).

Overview of the Argument

Nozick’s genealogy of the minimal state takes the following steps:

. a system of protective agencies becoming a monopoly

. a protective agency imposing a monopoly on the use of force (the ultraminimalist state)

. a protective agency imposing a constraint to be protected (the minimalist state)

Let us look at them in turn.

Step . The State of Nature. In the state of nature, people have rights, a tendency to violate the rights
of others and a tendency to seek compensation for the harm done to them. Rights are conceived of as
boundaries, and harms are boundary crossings (cf. : , fn. )

There is an interesting difference in the choice situations Nozick and Rawls start with:



• In Rawls’s original position, it is upon us to decide as a group, i.e. we should decide on what all of us
are to do. This allows us to screen off the choices other make or will make – we know in advance
that there will be only one collective choice be made.

• In Nozick’s situation, on the contrary, each one is to decide for herself what she is to do, anticipating
as far as is possible the choices others will make in the same situation.

One consequence of this difference is that only Nozick’s people, but not Rawls’s, are free not to choose.

Step . Protective agencies are formed. People will want to buy protection from an agency which
protects and enforces their rights and uses a procedure to determine what rights on others (members and
non-members) its members have and what constitutes a violation of their rights. In addition to payment,
people will also have (i) either to forfeit their right to enforce their rights themselves or to exact compensa-
tion for their violation, or (ii), at least, to accept that they will not be protected by the agency in the case
of retaliation for the enactment self-help justice.

The first step starts with the need of humans to protect themselves against each other and their teaming
up to assure such protection. What do they need protection from? Nozick focusses largely on physical
aggression and theft, and more generally violent violations of natural rights (such as the right to physical
integrity), and this is the kind of protection that can be ‘out-sourced’ in the way he imagines. This is
certainly not true for all types of protection we need, i.e. for all natural rights that can be violated by other
humans.

Nozick also assumes that everyone joins just one protective agency. But why should there be not several,
corresponding to different rights and exacting compensation or punishment only within their sphere of
rights? I could havemy physical integrity protected by one, my psychological integrity protected by another
and my sexual integrity protected by a third association. Indeed, is not the family a protective agency of
such a limited kind?

Step . Competition between protective agencies. Different protective agencies will compete over
the same territory. (Note that “competition”, like “monopoly”, requires two contrasting variables: the total
market (the people who live in some territory) and the market share (the people signed up to the agency).)
Nozick assumes (why?) that such a market will be fair: that people are free to leave their agency and join
another one, and that they will do so merely on their estimation of the quality of the services provided.

Nozick assumes that the only difference in the protective associations is the procedures they use to establish
guilt or innocence; but they may also create different rights by offering other types of insurance. I seems to
me that this changes the calculation towards the independents and also the nature of their competition.

Step . Emergence of a monopoly. Because the value offered by a protective agency is relative – less
if opponents are stronger –, a monopoly will naturally emerge:

The worth of the product purchased, protection against others, is relative: it depends upon
how strong the others are. Yet unlike ocher goods that are comparatively evaluated, maximal
competing protective services cannot coexist; the nature of the service brings different agencies
not only into competition for customers’ patronage, but also into violent conflict with each
other. Also, since the worth of the less than maximal product declines disproportionately with
the number who purchase the maximal product, customers will not stably settle for the lesser
good, and competing companies are caught in a declining spiral. ( : )

But is this right? Is not Nozick assuming that my rights are less likely to be violated by members of other
agencies than by members of my own agency? Is this a calculation I am supposed to make when choosing
the agency?



The emergence of a monopoly also seems to depend on the assumptions noted earlier: that I join only one
agency to protect all my (relevant) rights; that they competing agencies protect the same (kind of) rights
and that the competition between them only depends on their price and the protection they offer.

The dominant protective agency differs from a minimal state in two ways:

• It does not have the right to claim a monopoly on the use of force: it has no claim against the
enactment of self-help justice by its members.

• It does not offer equal protection, neither among the people living in their territory nor among its
members.

Why assume that these are the only two ways it differs from even a minimal state?
Why assume that “territory” marks of the sphere where the agency should offer equal protection? Why
not race, ethnicity, ideology, hair-colour etc.?

Step . The dominant agency establishes a monopoly on the use of force. This is the step to the
“ultra-minimalist state”:

A state claims a monopoly on deciding whomay use force when; it says that only it may decide
who may use force and under what conditions; it reserves to itself the sole right to pass on the
legitimacy and permissibility of any use of force within its boundaries; furthermore it claims
the right to punish all those who violate its claimed monopoly. ( : )

But is this right? “Force” here must have a restricted meaning; “boundaries” is a glitch – meant is “among
its members”; “the right to punish” – would this not normally mean “the right to exclude”

The monopoly is established by a prohibition of self-help justice on the grounds that any other procedure
of determining punishment than the one used by the dominant agency is unreliable:

…a protective agency may punish a wielder of an unreliable or unfair procedure who (against
the client’s will) has punished one of its clients, indepen dently of whether or not its client
actually is guilty and therefore even if its client is guilty. ( : – )

But how is its reliability established? Is there any reason to assume that the dominant agency’s procedure is
more likely to be reliable than any other?

Step . The ultraminimalist state extends its protection to everyone.
Who is “everyone”? This matters a lot because it directly affects the costs of the seemingly redistributive
policy.

There is another inequality in the provision of protection by the dominant agency: it may offer more
protection to some and less to other. In what way do the arguments for redistribution carry over to this
case?

Rights as Side-Constraints

Starting from a strong conception of individual rights, Nozick characterises them as boundaries, as grounds
of the absolute inviolability of the individual. Nozicks rights are

• omissive / negative:
• absolute:
• owned: individuals have an absolute power to consent

Nozick’s criticism of utilitarianism extends to a criticism of an “utilitarianism of rights”, which takes the
minimization of right-violation to be the moral goal. To this goal-directed structure, he opposes the side-



constraint structure, which maximises its goal insofar as maximising it does not violate the constraints.
This difference accounts for a moral difference between actions and omissions:

The position held by this proponent of the ultraminimal state will be a consistent one if his
conception of rights holds that your being forced to contribute to another’s welfare violates
your rights, whereas someone else’s not providing you with things you need greatly, including
things essential to the protection of your rights, does not itself violate your rights, even though
it avoids making it more difficult for someone else to violate them. ( : )

Nozick argues for the rationality of the imposition of side-constraints on the grounds that individuals are
inviolable, ends and not merely means.

Someone is used as a means, according to Nozick, if he does not consent to the use she is put, or, at least
“stands to gain enough from the exchange so that he is willing to go through with it” ( : ). It is this
hypothetical consent that matters morally:

Another party, however, who would not choose to interact with you if he knew of the uses
to which you intend to put his actions or good, is being used as a means, even if he receives
enough to choose (in his ignorance) to interact with you. (“All along, you were just using me”
can be said by someone who chose to interact only because he was ignorant of another’s goals
and of the uses to which he himself would be put.) Is it morally incumbent upon someone
to reveal his intended uses of an interaction if he has good reason to believe the other would
refuse to interact if he knew? Is he using the other person, if he does not reveal this? And what
of the cases where the other does not choose to be of use at all? In getting pleasure from seeing
an attractive person go by, does one use the other solely as a means?[fn. ] Does someone so
use an object of sexual fantasies? ( : – )

I find this a very interesting passage (the questions are rhetorical, Nozick’s answer is in the affirmative),
especially footnote , which reads

Which does which? Often a useful question to ask, as in the following:
• “What is the difference between a Zen master and an analytic philosopher?”
• “One talks riddles and the other riddles talks.” ( : )

The ‘which does which’ question points to the possibility that the “being used as a means / tool” relation
may be symmetric. I use the person I am leching after as a means if he did not (or would not) consent
to being used by me for my pleasure; he uses me as a means if I did not (or would not) consent to being
stimulated in this way. I may myself using myself as a tool by bringing me into a situation in which I am
used as a tool in this way; and so may he. By using him as a tool (by leching after him without his consent)
for something he did voluntarily and in knowledge of the consequences (he saw me standing by and knows
my reaction, but does not consent to it), he is using himself as a tool (by making me use him as a tool).

Interesting as it is, Nozick immediately stops this discussion:

These and related questions raise very interest ing issues for moral philosophy; but not, I think,
for political philosophy.
Political philosophy is concerned only with certain ways that persons may not use others;
primarily, physically aggressing against them. ( : )

But is this right? Is not political philosophy more broadly concerned with political rights and obligations,
i.e. those that arise in the political arena in virtue of our social interactions within a political community?



Someone may make such claims with respect to what they might call “the inauthentic life” in today’s
consumerist society. Public publicity, it may be argued, uses me as a tool and makes it practically inevitable
for me not to use myself as a tool – this may violate my rights, and give me a right to protect myself against
it.

More speculatively, perhaps moral obligations more generally arise from the symmetry of cases where each
one of two parties uses the other as a tool. The drowning child uses me as a means to survive, and uses
itself as a tool by so using me. This may be said to create two correlative moral positions: my right not to
be so used (a negative non-interference right, which makes my saving the child supererogatory), but also
an obligation to help the child live the moral life (not to be used as a tool by herself), i.e. to prevent it from
getting into a situation where it has to rely on the help of people who did not (or would not) consent to
helping her.

Even more speculatively, we can extend this case to the celebrity and the influencer. The celebrity uses me,
and is used in my use – my obligation is to help her not to become a celebrity or to cease to be a celebrity.

My right to protect myself from physical aggression allows “the use of force in defense against another
party who is a threat” ( : – ), including

• innocent threats (such as babies that may be aborted)
• innocent shields of threats (necessarily harmed in the defense against the threat)

In the first case, you become an innocent threat to the other as well; both parties have the right to self-
defense (assuming that they cannot avoid being threats to each other); in the second case, the shield (as-
suming they cannot avoid being threats to you) also is entitled to self-defense. In both cases, we may get
wars where both sides are right.

Nozick further illustrates his conception of rights by a powerful criticism of “Kantianism for people, neg-
ative utilitarianism for animals” and by the thought-experiment of the experience machine. He suggests
(implicitly) that we should be Kantians as well for at least those animals who would not use the experience
machine.

Prohibition and Compensation

Nozick compares two moral views on harm = violation of rights (or, at least, such violations as you do not
consent to):

• harm is forbidden and is punished
• harm is permitted provided it is compensated

Both the deterrence theory of punishment and the retribution theory of punishment fail. The second,
because it cannot impose a maximum on the retribution, but must factor in the possibly indefinitely small
chance of detection. The first faces the same dilemma with respect to the question how much deterrence
is to be achieved. The second is in a slightly better position because it is not committed to assigning less
weigh to the happiness of the perpetrator than to the happiness of the victim.

Harm fall into the first category and should be forbidden if their possibility (and probability) causes fear
among those who do not suffer it:

Some things we would fear, even knowing we shall be compen sated fully for their happening
or being done to us. To avoid such general apprehension and fear, these acts are prohibited
and made punishable. ( : )



Such public wrongs (‘wrongs having a public component) should be punished not only because of the fear
their possibility arouses, but also because of the fear their non-prohibition (and non-punishment) would
arouse.

Risky activities may be forbidden as well, though their potential agents must be compensated for this
prohibition. This is the so-called “principle of compensation”:

…those who are disadvantaged by being forbidden to do actions that only might harm others
must be compensated for these disadvantages foisted upon them in order to provide security
for the others. ( : – )

The Case Against Re-Distribution

Nozick’s case against redistribution rests on the assumption that while individuals have inviolable rights
which have to be respected as side-constraints, nothing else (no social entity) has any such rights:

Side constraints express the inviolability of other persons. But whymay not one violate persons
for the greater social good? Individually, we each sometimes choose to undergo some pain or
sacrifice for a greater benefit or to avoid a greater harm: we go to the dentist to avoid worse
suffering later; we do some unpleasant work for its results; some persons diet to improve their
health or looks; some save money to support themselves when they are older. In each case,
some cost is borne for the sake of the greater overall good. Why not, similarly, hold that some
persons have to bear some costs that benefti other persons more, for the sake of the overall
social good? But there is no social entity with a good that undergoes some sacrifice for its own
good. There are only individual people, different individual people, with their own individual
lives. Using one of these people for the benefit of others, uses him and benefits the others.
Nothing more. What happens is that something is done to him for the sake of others. Talk
of an overall social good covers this up. (Intentionally?) To use a person in this way does not
sufficiently respect and take account of the fact that he is a separate person, that his is the only
life he has. He does not get some overbalancing good from his sacrifice, and no one is entitled
to force this upon him – least of all a state or government that claims his allegiance (as other
individuals do not) and that therefore scrupulously must be neutral between its citizens. ( :
– , fn. omitted)
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